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STATEMENT OF ISSUES PRESENTED FOR REVIEW 
I. The trial judge committed reversible eee in holding 
as a matter of law that there is no duty upon a landlord to pro- 
tect its tenants from the crimes of third parties and the ruling 
of the trial judge is contrary to the court's pronouncements in 


_Xendall_v. Gore Properties, 98 U.S. Ap.D.C. 378, 2365 F.2d 673 


(1956) and the opinion of the District of Columbia Court of Ap- 
peals in Ramsey v. Morrissette, 252 Atl. 2d 509. 

II. The trial judge's findingsof fact mccenen all of the 
evidence introduced by the appellant, appellee having introduced 


no testimony and established as a matter of law two separate 


theories of liability of the appellee to the appellant. The first 


theory of liability fully sustained by the euaGencer but not even 
considered by the trial judge, was the liability of the appellee 
to the appellant for diminishing in a number of ways the internal 
security of the building by changing the condition of the building 
from the time appellant became a tenant until she cae assaulted on 
November 19, 1966, and maxing these changes in the face of actual 
knowledge of numerous crimes being comnitted in the commonway and 
at or near the various apartments by third parties against tenants 
of the appellee. The issue presented to this oar on this theory 
of liability is that in view of the nCOnEEAaHICteneaea on this 


point the trial judge was required as a matter of law to enter judg- 


ment for the appellant. 


ee The second theory of liability and the only one to.:which 
_the trial judge addressed his oral opinion was the liability of the 
appellee to the appellant to take reasonable means to protect its 
tenants when it was on notice of numerous criminal acts being perpe- 
trated in its apartment house between January of 1966 and November of 
1965. The trial judge erroneously construed this theory of liability 
to be an argument by the appellant on the necessity of a landlord 


supplying police power and erroneously ruled with reference to Gold- 


berg v. Housing Authority of New York, 186 Atl.2d 291, that there was 


no duty upon the appellee to take any reasonable means to protect its 
tenants from foreseeable criminal acts that were being committed bv 
third parties against tenants of the appellee. 
REFERENCE TO RULINGS 
The court entered an oral opinion in this case, (JA117-24). 
and it entered an order of judgment against appellant, in favor of ap- 


pellee. This case has not been previously presented to this court. 


STATEMENT OF THE CASE 

a The appellant was a female tenant at the premises owned 
and operated by the appellee, 1500 Massachusetts Avenue Apartment 
Corporation (JA 40 ). The appellee lived in Apartment 136, which 
was one floor above the first floor and was one of 585 units. The 
appellant was brutally assaulted in the commonway leading to her 
apartment on November 19, 1966. (JA 30 ). The case was tried be- 
for Judge Alexander Holtzoff without a jury and the triaa judge 
ruled that he would try liability first and damages deter he de- 
termined the question of liability. (JA 20 ). The appellant's 
complaint alleged that the appellee was guilty of negligence in 

that appellee negligently decreased existing security provisions 

in the multi-family apartment house after appellant yecome a ten- 
ant therein when appellee was on actual notice of maltiple assaults 
and crimes being perpetrated against its tenants in the commonway 
and in and about the apartments prior to the soeanis upon appellant 
on November 19, 1966. (JA154-9). Aepedelens specifically alleged as 
negligence the failure of the appellee to take reasonable measures 
with respect to the assaults being committed against its tenants in 
the apartment house; alleged that appellee Recttigenaly allowed doors 
to the apartment to remain open and unguarded; alleged that the ap- 
pellee negligently decreased the number of security personnel in the 


building after appellant had become a tenant in its premises and in 


particular alleged a decrease in personnel at or near the doorway 


leading into the building, prior to the assault upon the appellant. 


(JA160-2). The appellant alleged that the appellee negligently de- 
creased in a substantial manner the protection afforded the appellant 
from the time when appellant first became a tenant in the premises in 
1959 until the assault upon her on November 19, 1966. 

Appellant testified to the following conditions which she 
testified existed, and upon which she relied, when she moved into the 
premises in 1959. . Appellant testified that at the time she moved in- 
to the premises in 1959 there were three doormen at the main entrance 
at: Massachusetts Avenue, and that they worked a 24-hour shift around 

‘ the clock, so that there was a doorman on duty at all times. (JA 42), 
Appellant testified that when she moved into the premises there was 
an employee at the main desk around the clock and during the early 
evening and day there were usually two people at the desk. (JA 42). 
Appellant testified in detail with respect to the other entrances in- 
to the building and in particular she testified as to the entrance 
on 15th Street that led into the garage and the apartment house prop- 
er, that when she moved into the premises in 1959 there were two 
people at the garage entrance, that one of these employees would park 
the cars of the tenants and the other employee would stay at the coun- 


ter where he would have a view of both the garage entrance and the en- 


trance to the apartment house proper. (JA 43). She testified that 


when she moved into the premises in 1959 the entrance on 16th Street 
was locked after 9:00 P.M. (JA 45). 


The appellant testified that after she moved into the 
-4- 


premises and up until the time of the assault upon her there was a 
steady diminution of security in the building and in particular with 
reference to s2curity at the doors and at the desk.! (JA47-8). She 
testified that at the main entrance on Maseachucents Avenue that the 
three doormen and 24-hour service that had existed at the time she 
moved into the premises was gradually diminished from three doormen 
to two doormen to one doorman to ultimately no doorman, and that there 
was no doorman at the time of the assault upon her on November 19, 
1966. 

Appellant testified that with respect to Ese 15th Street 
entrance there had been a substantial change from the time she com- 


menced her tenancy until the time of the assault upon her in November 


of 1986. (JA 49). She testified that with respect to the garage 


entrance on 15th Street the numberof employees had been reduced from 
two to one but that the appellee had issued rules that required the 
one employee to park the cars of the tenants and the cars belonging 
to members of the public that used the garage and that for substantial 
period of time.the entrance into the garage and the ‘apartment house 
on 15th Street was unguarded while the one employee parked cars. 
(JA 49), | 

The appellant testified that there were further changes 
with respect to the entrance on 16th Street and that instead of lock- 
ing the door at 9:00 P.M. as was done when she eee aks the premises, 
it was left open until 11:00 P.M. and many times was: not locked at all. 
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(JA 50). Th: appellant further testified that appellee had re- 
duced the personnel at the desk which was adjacent to the main 
entrance on Massachusetts Avenue from two to one and that after 
this the one employee was required by appellee to maintain the 
switchboard, which was several feet away from the main desk at 
the entrance on Massachusetts Avenue. (JA 50-1). Appellant testi- 
fied that under the new procedure invoked by appellee this employee 
was not in a sosition to observe individuals that came in the main 
entrance on Massachusetts Avenue and passed the main desk. (JA 52 ). 
Appellant testified that the frequent assaults and crimes 
that were being perpetrated in the building from January of 1966 to 


November of 1966 had become a matter of concern in the apartment 


house and that she had conversed with employees of appellee concern- 


ing the lack of security in the building and that these conversations 
were with the property managers, Bloom and Rotwein. (JA52-3). Ap- 
pellant testified that when she brought this to the attention of 
Miss Bloom she was advised that the matter would be brought to the 
attention of Mr. Rotwein. (JA 545). Appellant testified that she 
had initially moved into the building because of its central location 
and because of the fact that she looked for an apartment that was se- 
cure and that she was impressed with the fact that this apartment 
house had continuous doorman service and a desk that was manned by 
employees adjacent to the main entrance. (JA 41). 

Appellant testified that the 16th Street door was made 
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almost entirely of glass, with a metal frame, so that it was 
easily breakable and that it could be opened by ose putting 
a hand through the glass door. (JA 50). 

Appellant testified that after the assault upon her she 
confronted the property manager with wnat had happened and queried 
why he could not do one of many things to secure the building, to 
which he responded: ak 

“Well, we considering different things." (JA 65). 
When the property manager was asked on rose enon what he 


Gid between the lst of January 1966 and November of 1966 with res- 
| 


pect to securing the building in view of all the assaults and crimi- 


nal acts being perpetrated in the premises, he stated he did not 


know. (JA79 ). The appellant introduced into evidence asa 
part of her case in chief the unanswered Request for Admissions 
of Fact which were filed by the appellant and which established 
actual notice of all the assaults outlined in Paragraph 8 of the 
appellant's complaint. (JA 81-3). Appellant also, offered in evi- 
dence Exhibits 1 - 20, which were official report's of the Metropoli- 
tan Police Force reflecting various crimes in the apartment house 
owned and operated by the appellee. 

During the cross examination of the appellant eis 
elicited that in addition to the tenants there were manufacturers 


representatives, a lawyer's office, engineering firms and some sales- 


men located in the building. 
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Appellant then offered pertain admissions made by the 
property manager, Joseph Rotwein, during the course of his depo- 
sition. (JA83-5). Among said admissions was the statement mace 
by the property manager that he believed on something less than 
a half a dozen occasions various tenants, prior to November 19, 
1966, had suggested to him that all the doors in the Senor 
house be locked. (JA167-9). 7 


Pursuant to the court's. direction appellant's counsel 


marked with a red pencil those portions of Exhibits 1 - 20 which 


appellant desired called to the court's particular attention. 
(JA125-53). Exhibit No. 20 was the Police Report of September 6, 
1965, involving an assault on one Leona Sullivan in the common- 
way as she approached her apartment, which was on the same floor 
as that occupied by the appellant in this case. (JA 152-3) . The 
appellee's property manager, Mr. Rotwein, testified he could not 
recall the events involving the assault on Miss Sullivan in 
September of 1966. (JA 78). The appellant then rested his 
case. (JA 86). The appellee rested and offered no testimony. 
(JA 86). The court, after hearing argument of counsel, rendered 
an oral opinion’ which Baoptes all of the essential uncontradicted 
factual issues offered by the appellant in support of his two 
theories of liability against the appellee but the court, address- 
ing itself only: to one of those theories of liability ruled as a 


matter of law that the appellee as a landlord in the District of 
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Columbia was under no duty to use reasonable oacas to provide 
security for its tenants against criminal acts of ‘third parties, 
and accordinly entered judgment in favor of the appellee. (JA 117-22). 
Notice of appeal was timely filed, this appeal foiblowss 
ARGUMENT 

The trial judge's conclusion of law that the appellee 
was entitled to judgment ignored completely one theory of liability 
advanced by the appellant which was *oreiliiar SCOR ete in the rec- 
ord and required a finding for the appellant soe hs court's de- 
cision in Bailey v. Zlotnick, 80 App.D.Cc.. 117, 149 F.26 595, and the 
trial judge's conclusion of law with respect to the second theory of 
liability is erroneous as a matter of law and contrary to the recent 
ruling of the District of Columbia Court of Appeals in Ramsey v. 
Morrisette, 252 A.2d 509, and this court's ruling in Kendall v. 


Gore Properties, 98 U.S. App. D.C. 378, 236 F.2d 673. 


The general principle of law with respect to the duty 


of a landlord to abstain from creating an unsafe condition for its 
tenants was stated by this court in Bailey v. Zlotnick (Supra) when 
Judge Arnold stated: 


"The landlord was, nevertheless, 
under a duty not to create an un- 
safe condition on the premises, 
either permanent or temporary by 
any affirmative action on his part." 


253, 83 P. 189. 


The evidence produced by appellant in this case estab- 


~ 
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lished two distinct theories of liability and established the 
breach by the appellee of duties owed to the appellant under 
both theories of liability. These two theories and the duties 
of appellee toward appellant were basically as follows: 

1. The negligence of the appellee and his resultant lia- 
bility to the appellant for negligently decreasing the security 
in the apartment house from the time appellant became a tenant in 
the premises until the time of the assault upon her in Reucen: of 
1966 in the face of actual notice by the appellee of assaults and 
other crimes being committed upon its tenants in the commonways 
and in the apartments themselves. | 

2. The negligence of the appellee and its resultant lia- 
bility to appellant for failure to take any reasonable efforts to 
counteract the risks and dangers to which its tenants, such as ap- 
pellant, were being subjected prior to the assault upon appellant 
in November of 19566. 

The appellant established in support of the first theory 
of liability, namely the negligent decrease in security by the ap- 
pellee from the time appellant moved into the premises, the follow- 
ing essential facts: 

1. That when appellant moved into the premises in 1959 there 


was a 24-hour doorman service that existed on the main entrance on 


Massachusetts Avenue, and this 24-hour doorman service was accomp- 


lished through the use of three doormen. (JA 42). 


2. That after appellant became a tenant in the premises the 


appellee systematically reduced its. dcorman service and security 
from three doormen to two doormen to one doorman and finally dis- 
pensed with doorman service, and there was no doorman service at 
the time the appellant was assaulted in November of 1956. 

3. When appellant moved into the premises the 15th Street 


entrance, referred to as the garage entrance, had two employees. 


One employee would park the car for the tenants and the other em- 


ployee would stay at the counter where he would have a view of 
both the garage entrance and the entrance to the apartment house 
proper. (JA43 ). After appellant moved into the Beenie the 
appelleé reduced the personnel at the so-called garage entrance 
on 15th Street to one employee and by subsequent orders of the 
appellee this one employee was required to park the tenants cars 
and the cars belonging to the public who used the garage entrance 


as a parking lot, so that on the garage entrance for substantial 


periods during the day and evening there was no employee ina 


position to view the entrance either to the garage|or the apart- 
ment on 15th Street. 

4. When appellant moved into the premises the 16th Street 
entrance was locked at 9:00 P.M. After appellant Heras a tenant 
in the premises the time was extended from 9:00 P.M. to 11:00 P.M. 
before the door was locked and on many occasions the door was left 
unlocked. 

5. When appellant moved into the premises there were two 


employees at the desk, which was the main entrance at Massachusetts 
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Avenue. After appellant became a tenant the appellee reduced it:he 
personnel at the desk from two to one, and required that emplovee 
to operate the switchboard, which was several feet away from the 
desk, and thus obscured and interferred with her view of the people 
that would come in and out of the main entrance on Massachusetts 
Avenue. 

All of the above diminution in security by the appeliee 
came in the teeth of a rising crescedo of criminal acts in the apart- 
ment building, in the commonway, and in the apartments themselves, 
from January of 1956 to November of 1966. The actual notice of the 
appellee of these criminal acts by third parties in its building 
against its tenants was introduced through the admission in evidence 
of appellants Exhibits 1 - 20, and from the fact there was received 
in evidence Request for Admission No. 4, which was filed by the ap- 
pellant and to which no affirmative response or denial was made by 
the appellee. Request for admission No. 4 read as follows: 

"That each defendant had a record and 
report of all the complaints listed 
in Paragraph 8 of the complaint and 
that each defendant was aware that 
the complaints listed in paragraph 8 


of the complaint involved assaults or 
attempted assaults upon its tenants." 


Paragraph 8 of appellant's complaint (JA 156) read as 


follows: 


"Plaintiff says unto the Court that 
prior to this assault upon your plain- 
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tiff the defendants had been on 
notice of a series of assaults, rob- 
beries and other criminal offenses 
being perpetrated upon its tenants, 
and yet said defendants while on no- 
tice of this dangerous condition 
negligently failed to hire a suffi- 
cient number of guards to impose any 
of the normal security requirements 
that in the exercise of due care they 
owed to plaintiff in her capacity as 
a tenant, when said defendants were 
on actual notice of complaints filed 
by other tenants prior to the assault 
on your plaintiff, said complaints oc- 
curring on the following dates) and in- 
volving the following apartments: 
10/25/66 - #716, 9/24/66 - #837, 
7/15/66 - #617, 5/28/66 - #859, 
6/21/66 - #441, 6/21/66 - #411, 
5/14/66 - #824, 5/13/66 - #849, 
6/21/66 - #523, 1/13/66 - #260, 
12/29/66 - #143, 6/25/66 - #149, 
11/21/66 - #825, 2/14/66 - #239, 
4/24/66 - #639, 5/13/66 - #819, 
5/6/66 - #716, 10/26/66 #516, 
9/6/66 - #125, 11/18/66 - #229, 
4/19/66 - #815, 4/14/66 - #465, 
6/31/66 - #629, 5/18/66 - #441, 
and 12/16/66 - #113." 

| 

With respect to Exhibits 1 - 20 we call the court's at- 


tention in particular to Exhibit 20, involving an assault in the 


commonway on September 6, 1966, under circumstances’ remarkably simi- 


lar to what occurred in the present case and invite! in particular 


this court's attention to the statement of the property manager 
when queried concerning this incident of which he was unaware, 
(JA 78 ), and to his response when he was asked what affirmative 


| 
action he had taken (other than the systematic decrease in the se- 
curity of the building) to counteract the criminal acts that were 
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being perpetrated against the appellee's tenants. The following 
response appears in the record. (JA 79°). 


Q: "Well, do you know what, if anything 
you did do between January 1 and Novem- 
ber 19, 1955, with respect to all these 
assaults and breakins that occurred be- 
tween January of 1966 and November 19, 
1956? 


A: No, sir, I don't know. We have records." 


It was also established in the record, through the admissions: of 
the property manager that there was no set procedure or facility 
for typing up complaints made by various tenants arising out of 
such criminal acts (JA164+9) and that prior to November 19, 1966, 
other tenants had complained to appellant concerning the security 
of the building (JA167-9). 

The trial judge in his opinion (JAN?#22) overlooked the 
primary theory of negligence advanced by the appellant, namely that 
the appellee would be responsible to the appellant for creating a 
hazardous condition in the apartment by reducing the security of 
the building, as outlined above, in the face of known and increasing 
risks to its tenants. by paraphrasing the question of law involved 
in the following terminology. (JA119). 

"It all comes down to the basic ques-. 
tion and that is whether there is a 
duty that the law imposes upon the 
landlord of a multi-family dwelling 
to take reasonable steps to protect 
its tenants against crimes of vio- 
lence that may be committed inside 
the building. The court knows of no 


such duty now imposed by law. This 
court would be legislating, in a 


sense, if it formulated a rule 

of law requiring the landlord 

to do so and imposing that bur- 

den upon him which primarily 

rests upon the Pol.ce Department 

and upon the proper inforcement 

of the criminal law." 

The trial judge in effect dealt with the second theory 

.of liability which the appellant had presented to him for consid- 
eration, but the record in this case establishes without contra- 
diction that the landlord-appellee by affirmative acts decreased 
the safety and security of the building and thus made, in the face 
of actual knowledge of criminal assaults, the premises occupied by 


the tenant more unsafe than they were when the appellant moved into 


the building and thus under the decision of this court in Bailey v. 


Zlotnick (Supra) the appellant was entitled to a judgment as a mat- 


ter of law. 

The court in dealing with the second theory of liability 
also incorrectly construed the law as it applies to the District of 
Columbia and while recognizing that the issue presented in Goldberg 
v. Housing Authority of Newark, 186 A.2d 291, presented a different 
factual situation and that the appellant in that ole aernss for a 
principle not avocated by the appellant in this case, cited this case 
in his oral opinion granting a judgment in favor of the aoreiieer The 
appellant contended in the trial court, and contends here, that the 
appellee in the face of the factual situation preeented and estab- 


lished by the evidence was required to take some reasonable means 


-15- 


_to protect the tenants that lived in appellee's premises. Appellant 
did not contend to the trial judge, and does not contend here, that 
it would be mandatory for the appellee to supply a police force, or 
to install electric doors, or to issue keys to all of its tenants, 
or to install a T.V. security system, or to install an electric buzzer 
system, but did contend to the trial judge and does contend to this 
court that when a landlord is on active notice that serious crimes 
are being committed against its tenants he must respond in some af- 
firmative way. It will be for a judge or jury to then determine 

. whether under alliof the circumstances the response was a reason- 
able one when the relationship of the parties is analyzed and the 


nature of the risk has been established. As Judge Justice Cordozo 


159 N.E. 898: 


"If conduct has gone forward to 
such a stage that inaction would 
commonly result, not negatively 
merely in withholding a benefit 
but positively in working an in- 
jury, there exists a relation 
from which arises a duty to go 
forward." See Bohlen Studies in 
the Law of Torts. Page 87. 


In this connection we call the court's attention to the 
case of Ramsey v. Morrissette, 252 Atl. 2d 509, decided Bens Dis- 
trict of Columbia Court of Appeals. The opinion in that case is 
almost a verbatim report of the argument of appellant's counsel to 


the trial judge, in which appellant's counsel was suggesting to the 


trial court that while no specific action of the appellee could be 


deemed as conclusive evidence of negligence the overall picture 


in face of the existing circumstances with respect to this apart- 


ment house established beyond any quesi:ion that the appellee failed 
to take any reasonable means to protect: its tenant. In the Morriss- 
ette case the court stated: 


"(2,3) On the merits, it is settled 
that a landlord's duty to those per- 
sons legally on the piremises is to 
use reasonable care with respect to 
those portions of a ae ee over | 
which he retains control Also, ias 

a general rule, a Janaiora has no duty 
to protect a tenant, .or a tenant's 
property, from criminal acts of third 
persons. Such a duty was found in 


Kendall v. Gore Properties , 98 U.S. 
App.D.C. 378, 236 F.2d 674 (1956) ,4 


Kay v. Cain, 81 U.S.App.D.c. 24, 154 F.2d 305 (1946); 
cf. Levine v. Katz, 132 U.S. App. D.C. , 407 F.2d 
303, (decided May 14, 1968). 


Applebaum v. Kidweli, 56 App.D.c. 311, 12 F.2d 846 (1926); 
Goldberg v. Housing Authority of City of Newark, 33 N.J. 
578, 186 A.2d 291, 10 A.L.R.3d 595 (1952); De Foe v. W. & 
J. Sloane, D.C.Mun.App. 99 A.2d 639 (1953). 


See, also Argonne Apartment House Co. garrison, 59 App. 
D. C. 370, 42 F.2d 605 (1930). 


See also, Lillie v. Thompson, 332 U.S. 459, Sees 
McLeod v. Grant School District, 255 P.2d 360; Abbot v. 


_N.¥. Public Lib., 32 NYS2d 963; DeRocha v. N.Y. City 
Housing Avthority, 109 N.Y.Sup.2d, 263. 


where the landlord's employee, al- 

leged to be of unsound mind, strangled 
to death a tenant whose apartment he 

was painting. The negligence in Kendall 
however, was the failure to make any in- 
vestigation whnateve): of the employee be- 
fore hiring him to work, without super- 
vision, in the apartment of a young 
woman living alone. The court did say 
that the tenant, under her lease, paid 
both for _shelter and protection. It said 
further: J 


We have heretofore made clear as to 
apartment houses, the reasons which 
underlie the landlord's duty under 
modern conditions and which, as to 
various hazards call for at ‘least 
reasonable or ordinary care, which 
means reasonably safe conduct, but 
there is no sufficient reason for 
requiring less.' True, the landlord 
does not become a guarantor of the 
safety of his tenant. But, if he 
knows, or in the exercise of ordinary 
care ought to know, of a possibly 
dangerous situation and fails to 

take such steps as an ordinarily 
prudent person, in view of exist- 

ing circumstances, would have exer- 
cised to avoid injury to his tenant, 
he may be liable. *** (citations omit- 
ted) 


The court also stressed that 'particu- 
lar 

can 

cide in terms of negligence and proximate 
cause'. Id. at 384, 236 F.2d at 679. 


5S- 98 U.S. App.D.C. at 385, 235 F.2d at 680. 


(4-6) We do not here attempt to de- 
fine the limits of a landlord's lia- 
bility to prevent, deter, on control 
eriminal conduct_around or within the 
leased premises. The traditional duty 
of reasonable duty of reasonable care 
under all the circumstances would, of 
course, apply to those parts of the 
building used in common by all tenants 
where it can be shown that the landlord 
was aware of a dangerous situation and 
took no action either to remedy the 
situation or to warn the tenants of 
danger. It is appellant's contention 
that in the circumstances of this case 
a jury could reasonably find that her 
injuries were the proximate result of 
the landlord's negligence in (1) not 
replacing the full time resident mana- 
ger wno died, (2) failing to alert the 
tenants of the conditions, (3) keeping 
the facts from the tenants, (4) failing 
to apprise the police of the situation, 
(5) failing to install a lock on the 
front door, and (6) failing to prevent 
intruders and strangers from using the 
halls as urinals and sleeping on the 
carpeted hallway. Failure to alert the 
tenants to the existing conditions in 
the building, or to conceal those con- 
ditions from the tenants, become imma- 
terial in light of appellant's testi- 
mony that she had been told of the very 
conditions of which she complains and 
had been warned to be careful. However, 
we are of the opinion that appellant 
should be allowed to present evidence 
to support her remaining ciaims of neg- 
ligence at trial. If she can establish 
facts from which a jury may reasonably 
infer negligence and causation she is 


6. It has been held that there is no duty to provide police 
protection within a public housing project. Goldberg v. 


Housing Authority of Newark, supra, note 3. 
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entitled to have the jury consider 
them. If not, the court may then rule 
as a matter of law. We are unable to 
do so on the record before us. 


We by no means suggest that there is a 
general legal duty on the landlord to 
provide full time resident managers or 

to install locks on the front doors of an 
apartment house. The test is what is rea- 
sonaile in all the circumstances. And we 
point out that if in these changing times 
of modern urban living circumstances exist 
which may require that-the landlord's duty 
of reasonable care encompass steps to deter 
or prevent criminal acts against his tenant, 
the same circumstances affect the tenant's 
concomitant duty to use reasonable care for 
his own safety." 


We call the court's attention to a very perspicacious 
article in Volume 43 of the Yale Law Journal (1934) wherein under 


the general heading of “Liability for the Control of Another's Con- 


duct", the author of the Journal correctly surveyed and prognosti- 


cated the course of future events with respect to judicial decisions 
when this issue would arise. In particular we call the Court's atten- 
tion to that portion of the article which stated: 


"From the foregoing discussion, it appears 
that in two general types of siutation a 
considerable number of cases have imposed 
an affirmative duty to control the conduct 
of third persons to prevent dangers to 
others. In one type of case, the defendant 
has been in some special relationship with 
the person whose conduct he is required to 
control which gives him a peculiar ability 
to affect that person's conduct. In the 
other type, the defendant has been in some 
special relationship with the person threat- 
ened or injured which entitles that person 
to the protection of the defendant. Some 
of the cases discussed under the one or the 
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other of these categories falljinto 
rather well recognized groups; others 
represent unusual and rare fact situ- 
ations. The policy, however, is not 
difficult to recogiize in all of them. 
It is the dominant one in the law of 
torts and emphasizes again the relation- 
al character of tort law. Human beings 
by their activities have all sorts of 
dealings with each other and come into 
all sorts of relations. Some of these 
are tenuous, and to them the law attaches 
no special obligations. Others are re- 
garded as of sufficient importance to 
require for a sound and stable ‘social 
order certain assurances of safety to 
person and property on the part of the 
parties thereto. The social policies 
which deterinine what relationships re- 
quire such special assurance and what 
ones are sufficiently unimportant not 
to require them are so incrediby com- 
plicated as almost to defy analysis. 
These policies in the main reflect the 
general attitude co the comunity; they 
represent for the most part the popular 
notions of what constitutes proper as- 
sumptions on the part of one person 
when dealing with another. The common 
law attempts to interpret these com- 
munal reactions and to crystallize them 
into rules of law. As business and 
social relations become more and more 
complicated, these reactions are modi- 
fied on the one hand and extended on 
the other. This requires modification 
and extension of the common law. The 
principles governing the duty of one 
person to control the conduct of an- 
other have this general elasticity 
which characterizes other principles 

of tort law. When, therefore, novel 
‘cases involving the problem arise, it 
will become the duty of the judges to 
examine the analogies of such cases as 
are discussed here and to determine 
whether, in the light of human exper- 
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lence as reflected in the decisions, 
the relations of the parties fall into 
one or the other of the general divis- 
ions mentioned. If, on the whole, it 
seems that it is not desirable to add 
to the number of fact situations fall- 
ing within these two general divisions 
no affirinative obligations will be im- 
posed. If, on the other hand, the re- 
lationship of the parties appears to 
be, for all practical social purposes, 
indistinguishable from the type of 
cases which have been included under 
these general divisions, tort law may 
add another cubit to the stature which 
it has acquired over centuries of con- 
stant growth." 


For an excellent Giscussion of the point of law involved, 


we call the court's attention to the case of Taylor v. Centennial 
Bowl, Inc., 416 P.2d 793 (1966). That case bears a striking fac- 
tnal resemblance to the present case, with the exception that the 
assault occurred in a parking lot adjoining a bowling alley where 
the plaintiff had been. The plaintiff while in the bowling alley 
had been approached by a customer who had made certain obscene re- 
marks and statements to her. She reported it to the 'bouncer' who 
worked on the premises and when the plaintiff sought to leave the 
premises at approximately 2:00 A.M. the employee of the defendant, 
the ‘bouncer', escorted the plaintiff to the door and warned her 
that the individual who had made the obscene remarks to her was 
somewhere out in the parking area. The plaintiff proceeded to her 


car in the parking area and was brutally assaulted by this indi- 


vidual and filed her action against the defendant, alleging that 
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the defendant was negligent in not affording her security and 


protection in the parking area. The court in reversing the 
directed verdict that was rendered in favor of the appellee 
gives a detai!.ed and excellent discussion of the liability of 
individuals for the criminal acts of a third Bene when a 
special duty is owed in a given factual situation. Because 
this is the principle involved in the present case, we call 
the court's attention to the language used by the California 
Supreme Court when it stated: 


"The general duty includes not only 

the duty to inspect the premises 

in order to uncover dangerous condi- 
tions (Sexton v. Brooks, 39 Cal. 2d 
153, 156, 245 P.2d 496; Rest.2d Torts, 
$344, com.f; 156 A.L.R. 1221, Oettinger 
v. Stewart, 24 Cal.2d 133, 148 P.24 19), 
but, as well, the duty to take affirma- 
tive action to control the wrongful 
acts of third persons which threaten 
invitees where the occupant has reason- 
able cause to anticipate such acts and 
the probability of injury resulting 
therefrom. (Edwards v. Hollywood Can- 
teen, supra, 27 Cal.2d 802, 809-810, | 
167 P.2d 729; Winn v. Holmes, supra, 
143 Cal.App.2d 501, 503-504, 299 P.2a 
994; Thomas v. Studio Amusements, Inc., 
50 Cal. App.2d 538, 543, 123 P.2d 552; 
Rest.2d Torts, § 344; 70 A.L.R.24 628, 
651-653; Harper and Kime, The Duty to 
Control the Conduct of Another, 43 Yate 
L.J. 886; Note, 35 Mich.L. Rev. 843.) 


These rules have been applied by xeviewing courts in other 
jurisdictions to allow recovery by plaintiffs in cases fac- 
tually similar to the one under consideration. (See, e.g., 
Corcoran v. McNeal, 400 Pa. 41, 161 A.2d 367; Rommel v. 
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While Goldberg v. Housing Authority of Newark, 186 
A.2a 291, was recognized by the trial judge as standing for a 
narrower point than was involved in tne present record, and 


while that case did not involve at all the question of the land- 


lord decreasing the security of a building in the face of known 


risks, the trial judge yet cited this case in support of his 


conclusion of law that the appellee was entitled to a judgment 
as a matter of law. While we agree with the reasoning of the 

Appellate Division in the Goldberg case, cited at 175 A.2da 433, 
and the dissenting opinions in the Supreme Court of New Jersey 
by Justices Jacobs, Proctor and Schettino, the dissenting op- 


irions made clear the very narrow ruling which the majority was 
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Schambacher, 120 Pa. 579, 11 A. 779; Peck v. Gerber, 154 Or. 
126, 59 P.2a4 675, 106 A.L.R. 996; Exton v. Central R. Co., 

62 N.J.L. 7, 42 A. 486, 56 L.R.A. 508; Molloy v. Coletti, 
114 Misc. 177, 186 N.¥.S. 730; Moone v. Smith, 6 Ga. App.649, 
65 S.E. 712, later app. 7 Ga.App. 675, 67 S.E. 835; Reilly v. 
180 Club, 14 N.J. Super, 420, 82 A.2d 210; Miller v. Derusa, 
La.App. 77 So.2d 748; Greco v. Sumner Tavern, Inc. 233 Mass. 
144, 128 N.E.2a 788; McFadden v. Bancroft Hotel Corporation, 
313 Mass. 56, 46 N.E.2d 573; Windorski v. Doyle, 219 Minn. 
402, 18 N.W.2d 142; DeHart v. Travelers Ins. Co., LaApp, 10 
So.2a 597; Mastad v. Swedish Brethren, 83 Minn. 40, 85 N.W. 
913, 53 L.R.A. 803; Klingbeil v. Truesdell, 256 Minn. 360, 

98 N.W.2d 134.) 


predicated or when they stated: 


"In its attack on the action of the 
Appellate Division, the defendant 
relied primarily on its position 
that it was under no duty to furnish 
any special ‘police protection' to 
guard against assaults, **** 


In commenting on this principle the dissenting judges 
went on to say: | 


"Assuming that it be so, the courts 
have nonetheless repeatedly held that 
where there are special conditions 
from which the owner or operator of 
the premises should recognize and for- 
see an unreasonable risk or likelihood 
of harm or danger to invitees! from 
eximinal or wrongful acts of others 

he must take reasonable precautions 
which may under the circumstances, 
fairly and justly entail the employ- 
ment of special guards or police." 


In this connection the principle involved in this case 
we think is succinctly stated by Judge Bazelon in Lawrence v. Katz, 


407 F.2d 303, wherein he states: 

"Here in accordance with the modern 
authority, the landlord's duty to 
tenants upon common use areas reserved 
to his control is better expressed in 
terms of 'due care under all the circum- 
stances.'" 


In light of the factual situation developed by the 
record in this case the conclusion of law of the trial judge is 


erroneous and this court should enter a judgement’! in favor of the 


appellant and remand this case solely for the determination of 


damages. This result is required since under the first theory of 
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liability advanced by the appellant, regardless of whether the 
court reaches the second theory, she was entitled to judgment as 
a matter of law. 
CONCLUSION 

The appellant in this case by the evidence established 
two distinct theories of liability against the appellee. The evi- 
dence was uncontradicted in this aspect since appellee did not put 
in any evidence or testimony. Ona the first theory of liability, 
namely that the appellee was negligent in reducing the security of 
the building in the face of inereased risks to its tenants. This 
involved no novel or new principle of tort law and was governed by 
this court's decision in Bailey v. Zlotnick (Supra). The trial judge 
thus committed reversible error in entering judgment for the appellee 
predicated upon this theory of liability. 

With respect to the second theory of liability which the 
trial court termed as a "novel" question of law, the record estab- 
lished that the appellee made no responses whatsoever in the face 
of the continuous assaults upon its tenants and the trial judge 
upon this record and predicated upon Ramsey v, Morrissette (Supra) 
should have entered judgmeat for the appellant and his failure to 


do constituted reversible error. The notion that a landlord may 


collect rents but close its eyes to the security of its tenants and 


take no reasonable means whatsoever for their security is a question 
we feel this court will answer in an affirmative and enter judgment 


in this case for the appellant. 
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Respectfully submitted, 


ALLL iz Ld 
Albert J. Ahern, J 
1200 - 18th Street 
Washington, D. C. 


| 
I certify that I have this 26th day of September 1969 


mailed, postage prepaid, a copy of the.within Brief for the Ap- 
pellant to Laurence T. Scott, Esgq., 1314 - 19th Street, Washington, 


D.C. 20036. 
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BRIEF FOR APPELLEE 


STATEMENT OF ISSUES PRESENTED 


There is actually only one issue presented for review. 
That issue is whether a duty should be placed on a land- 
lord to take steps to protect tenants from foreseeable 
criminal acts committed by third parties. 


Although it is suggested that there was a decrease in 
security during the term of the lease in this instance, 


9) 
that fact would not constitute a second ground for recov- 
ery. If there were not an original duty running from the 
landlord to the tenant upon which a recovery of this nature 
could be made, a decrease in personnel would not inde- 
pendently produce a ground for recovery. 


In essence, there are four grounds upon which the ap- 
pellee bases its argument against the placing of such a 
duty upon the landlord. 


I. The landlord in this instance did not, in constructing 
a building or operating an apartment, create an atmosphere 
or condition that was different from that in the general 
community in the sense that it was more susceptible to 
crime or criminal activities. Thus, the placing of such a 
duty would be artificial. 


II. A rule of law such as is urged here would, in placing 
a duty on a particular type of landlord, if carried to its 
logical conclusion, be applicable to all landlords, if not 
all businessmen, and be impossible to administer with fair- 
ness in various situations. 


III. The placing of such a duty upon a landlord is, in 
fact, taking what is a governmental function and placing 
it on the private sector of the community in a manner that 
would constitute a regression in man’s history rather than 
a progression. 


IV. In deciding this particular case, the appellee also 
suggests that the plaintiff below failed to meet her burden 
of proof in that she failed to produce any evidence of the 
standards in the community and a breach of any standard. 


STATEMENT OF CASE 


The question presented is, in fact, one which must be 
answered on the basis of legal philosophy rather than the 
persuasiveness of prior case law. If it is true that a func- 
tion of the Appellate Court is to decide what the law should 
be in relation to the community as a whole, the question 
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presented is one that should properly be decided at the 
appellate level. In deciding whether such a duty should be 
imposed, the prime factors must be the effect of such a 
rule on the whole community, whether it will be a benefit 
to the community as a whole and whether it can be fairly 
administered and honestly complied with by the members 
of that community. 


The parties bring to the Court only two cases that are 
actually applicable to the problem presented. Ramsey v. 
Morrissette, 252 A. 2d 509, can be said to argue for the 
appellant; and Goldberg v. Housing Authority of Newark 
186 A. 2d 291, does the same for the appellee. 


Bailey v. Zlotnick, 80 App. D.C. 117; 149 F. 2d 505, cited 
by the appellant, as well as many other decisions in this 
jurisdiction, clearly stands for the proposition that a land- 
lord may not create an unsafe condition on the premises. 
Certainly, this is the law in the District of Columbia and 
is most surely the law in all jurisdictions. However, the 
landlord in this instance did not create an unsafe condi- 
tion. The condition which proximately caused the injury 
was a criminal act of a nature that exists throughout 
society and a condition that was given birth by the nature 
of society itself. 


? 


The appellant relies heavily on Kendall v. Gore Prop- 
erties, 98 U.S. App. D.C. 378; 236 F. 2d 673, and argues, 
in essence, that this stands for the same proposition that a 
landlord may not create an unsafe condition on the prem- 
ises. Without question, it does stand for that proposition; 
but it does not stand for more than that proposition. In 
this particular case an individual was hired without the 
slightest effort to investigate his background. He was 
then sent to work without supervision in the apartment of 
a young lady. The Court held that such a tenant was 
entitled to assume that her landlord would not assign a 
person to work after hours in her apartment without 
ascertaining something about his trustworthiness. In 
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essence, the case stands for the proposition that a landlord 
could not affirmatively do anything to increase the danger 
toatenant. The appellant’s brief takes the word ‘‘affirma- 
tive’’ and states that the appellee here may not, by affirma- 
tive acts, decrease the security of the building. This is 
dealing in semantics and is an attempt to twist Kendall v. 
Gore Properties, supra, to make it applicable. It was not 
an affirmative act by the appellee that produced the injury. 
The question still remains: Does a landlord have a duty 
to, by affirmative act, protect its tenants from crime? 


Ramsey v. Morrissette, supra, does not actually lay 
down a rule of law that a landlord has a duty to deter 
criminal acts against tenants. It does suggest the possi- 
bility that such a rule should be adopted and suggests that 
modern living may require that such a duty be placed on 
a landlord. It specifically does not answer the question 
raised, however; and it is precisely this possibility that 
the appellee argues against. It is interesting to note that 
in the Court’s view, as expressed on pages 511 and 512, 


the general rule of law is to the effect that a landlord does 
not have such a duty. 


I. THE LANDLORD IN THIS INSTANCE DID NOT, IN CON- 
STRUCTING A BUILDING OR OPERATING AN APART- 
MENT, CREATE AN ATMOSPHERE OR CONDITION 
THAT WAS DIFFERENT FROM THAT IN THE GEN. 
ERAL COMMUNITY IN THE SENSE THAT IT WAS 
MORE SUSCEPTIBLE TO CRIME OR CRIMINAL AC- 
TIVITIES. THUS, THE PLACING OF SUCH A DUTY 
WOULD BE ARTIFICIAL. 


Historically, we have progressively placed duties of care 
on various classes and groups of people as society itself 
has progressed. However, the underlying basis for this 
has invariably been the ultimate act of the class itself. Ifa 
given class of persons creates a condition that changes 
normal living activities and makes them more hazardous, 
our system of justice has followed with a corresponding 
duty. This is true even though the more hazardous condi- 
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tion is a normal increment in a growing, viable society. 
Here, however, the Court is asked to impose the duty not 
because of the act of the class of people but because a seg- 
ment of society has gone out of control. This landlord 
cannot be said to have created an atmosphere that is more 
conducive to crime by operating an apartment. Obviously, 
that apartment building is less conducive to crime, even 
without security precautions, than the streets of the neigh- 
borhood in which it exists. In short, if such a duty is 
placed on this landlord, or landlords as a group, it is done 
without the traditional basis. It is done not because of 
the act of the class but because modern urban living cir- 
cumstances. 


Logic does not require such a solution and, in fact, 
argues against it. If such a duty is to be imposed on a 
class, such as landlords, it must, in fairness, be imposed 
upon all classes of business and should, in fact, be imposed 
upon the Government itself. Further, if it is to be imposed 
upon one type of landlord, it should, in fairness, be im- 
posed upon all types in varying and widely divergent 
circumstances. Such an attempt is not and cannot provide 
a reasonable standard by which the individual numbers 
of this group or class of people can fairly comply. 


We cannot logically say that those who are mugged or 
assaulted in an apartment corridor as contrasted to a street 
corner are deemed to be lucky because there is someone to 
sue. Yet, there is no logical distinction that ean be drawn 
between the two. The streets of this city today obviously 
cannot be said to be safe, and no citizen can be said to be 
safe or protected while walking along them. One cannot 
say that a citizen who walks the street to his apartment 
building is entitled to no measure of protection; but as soon 
as he passes beyond the door of his apartment building, he 
is entitled to protection. 


It is obviously possible that such a theory could be 
buttressed on the premise that, as a tenant, she pays money 


6 


to the profit of the landlord and, therefore, is entitled to 
something extra. Yet, the same citizen pays taxes to the 
city and does not have the right to sue the city if she is 
assaulted while walking the streets. 


If such a duty should be imposed on landlords as to their 
tenants, should a like duty be imposed on the private high 
schools in the area? If one considers the very location 
of Gonzaga High School, one would have to conclude that 
there is more danger there than there is at 1500 Massa- 
chusetts Avenue. If we are to say that a landlord must 
protect its tenants from criminal acts of third persons, 
would not our logic also lead us to the conclusion that 
schools such as this would have a like duty to protect their 
students from criminal acts of third persons? If it is fair 
to impose the duty on private schools, are we not discrimi- 
nating against them if we do not also impose a like duty 
on the Government in relation to the public schools? Our 
department stores, small businesses and gas stations also 
operate under the profit motive and invite customers to 
come and buy their wares. Those same customers are also 
subject to various types of criminal acts, including assaults. 
In fairness, if a duty of this nature is to be imposed upon 
landlords, it should be imposed upon every sector of the 
private community. The practical problems argue against 
such a solution. 


It was precisely these problems that were pointed out 
in Goldberg v. Housing Authority of Newark, supra, at 
page 293. The Court stated as follows: 


“‘The question whether a private party must pro- 
vide protection for another is not solved merely by 
recourse to ‘foreseeability.’ Everyone can foresee the 
commission of crime virtually anywhere and at any 
time. If foreseeability itself gave rise to a duty to 
provide ‘police’ protection for others, every residen- 
tial curtilage, every shop, every store, every manufac- 
turing plant would have to be patrolled by the private 
arms of the owner. And since hijacking and attack 


” 
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upon occupants of motor vehicles are also foreseeable, 
it would be the duty of every motorist to provide armed 
protection for his passengers and the property of 
others. Of course, none of this is at all palatable.’’ 


In short, if any private sector of the community creates 
a condition that is more conducive to crime than the area 
which surrounds it, one can see a situation upon which 
liability can, and possibly should, be predicated. If, how- 
ever, the danger arises not because of what the proposed 
defendant did but rather from that which exists in society 
at a given time, it is not correct to place a duty of protec- 
tion upon a particular segment of society. 


Il, A RULE OF LAW SUCH AS IS URGED HERE WOULD, 
IN PLACING A DUTY ON A PARTICULAR TYPE OF 
LANDLORD, IF CARRIED TO ITS LOGICAL CONCLU- 
SION, BE APPLICABLE TO ALL LANDLORDS, IF NOT 
ALL BUSINESSMEN, AND BE IMPOSSIBLE TO AD. 
MINISTER WITH FAIRNESS IN VARIOUS SITUA- 
TIONS. 


In deciding whether any rule of law is for the ultimate 
benefit of society, one may not fail to consider the inherent 
difficulties in its administration, The appellant, in her 
brief, says that she does not contend that it would be 
mandatory to supply a police force or install electric doors 
or issue keys to all tenants or install an electric surveillance 
system but only that it respond some affirmative way and 
that a jury be allowed to judge the reasonableness of the 
response. This is using the negative to state the affirma- 
tive. If a jury may decide what duty to impose, it may 
require any of those listed. Simply stating that a jury 
should be allowed to decide what duty is to be placed on a 
landlord is an abdication by this Court of its own duty. 
The decision should rest at the appellate level or at the 
legislative level. A jury’s role and function is to do 
justice between parties in a given case under the legal 
instructions of the Court. It is, however. this Court’s 
function to decide what duty should, in fact, be imposed. 
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If it is to be decided at the appellate level, the effect of 
this decision should be considered and carried to its ulti- 
mate conclusion. 


The high-rise apartment in Northwest Washington does 
not produce a major practical problem. One can lock the 
two or three entrances available, post a doorman or take 
some other step that is similar in nature. This would, in all 
probability, not prevent crime or eliminate it; but logically, 
it would at least produce some decrease. It would not 
prevent the crime by that person who was legitimately in 
the building during the day and who stayed to kill or injure 
in the night. Nor would it preclude a similar act by that 
person who came in for a legitimate purpose but for an 
ulterior motive. It obviously would, however, have some 
effect. Solving the problem in this particular type of 
apartment does not solve it in numerous other types of 
apartments. The community is now building apartments 
with attractive and handsome courtyards. Certainly, they 
add to the beauty of the city. However, when we attempt 
to consider the application of the rule to this type of build- 
ing, we have lost much of the simplicity. The law has 
always likened the common approaches to an apartment 
building to the common hallways. Is the duty urged by 
the appellant applicable only beyond the doorway of the 
building itself, or is it to be applicable in the courtyard? 
None of the devices mentioned above would in any way 
affect a criminal act committed in this courtyard. At the 
very least, a guard would be necessary. Suppose a tenant 
is confronted by a gang of youths, could he or she then 
complain that more than one guard is necessary? If the 
assailant is armed, can the landlord be liable because the 
guard is not? What is required in the sprawling type of 
development in Southwest Washington, such as Capitol 
Plaza? This is built around a very lovely parklike area. 
Certainly, one guard would not suffice in this instance. A 
police force would, in fact, be necessary. 
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Again, what happens when we leave the comfortable 
high-rise area of Northwest Washington? It is foolishness 
to maintain that crime is more prevalent in this section of 
the city than it is in the Northeast section. What do the 
owners of small apartment buildings in the poorer sections 
of town do to satisfy their duty? How and where ean one 
draw a logical and fair line? Again, the practicalities argue 
against the position of such a duty upon landlords. 

In considering such a rule, one must also consider the 
very basic element of cost and who will bear that cost. If 
the burden is placed on landlords who may in individual 
cases be said to have deep pockets, there is little question 
that it will be ultimately passed on to the tenants who 
certainly cannot be said to have the same deep pockets. 
One can certainly say that in this manner we are at least 
distributing the loss. If all tenants should bear the loss 
of one, should the same rule apply to the city streets? 
Thus, all citizens and taxpayers should bear the loss sus- 
tained by one traveler who may be accosted. 

Certainly, in considering the practical administration 
of such a rule of law, one may decide that the solution 
should be bottomed on the doctrine that among parties 
the one best able to bear or distribute the loss should be 
liable. The availability of insurance is one basis for this 
thesis. However, recent developments indicate that this is 
a castle that may well be built on sand. It now becomes 
more and more difficult to obtain insurance in various areas; 
and when it is obtainable, the cost becomes prohibitive. 
Again, this cost must ultimately be borne by those same 
tenants. It seems difficult to conclude that society would 
benefit by the imposition of such a rule. 


This was the view expressed in Goldberg v. Housing 
Authority of Newark, supra, at page 297 and is as follows: 


‘‘Fairness ordinarily requires that a man be able to 
ascertain in advance of a jury’s verdict whether the 
duty is his and whether he has performed it. To which 
multi-family houses would the duty apply? Would it 
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depend upon the number of tenancies? If so, can we 
now fix the number? And if the duty springs from a 
combination of tenancies and prior unlawful events, 
what kind of offenses will suffice, and in what number, 
and will crimes next door or around the corner or in 
the neighborhood, raise the obligation? And if a 
prescient owner concludes the duty j is his, what meas- 
ures will dis¢ charge it? It is an easy matter to know 
whether a stairway is defective and what repairs will 
put it in order. Again, it is fairly simple to decide 
how many ushers or guards suffice at a skating rink 
or a railroad platform to deal with the er ush of a 
crowd and the risks of unintentional injury which the 
nature of the business creates, but how ean one know 
what measures will protect against the thug, the nar- 
cotic addict, the degenerate, the psyc hopath and the 
psychotic? Must the owner prevent all crime? We 
doubt that any police force in the friendliest commu- 
nity has achieved that end. How then can the owner 
know what is enough to protect the tenants in their 
persons and property? (We add parenthetically that 
if the duty were found, there would be no rational 
basis to confine liability to crimes committed in a com- 
mon hallway as distinguished from the tenant’s apart- 
ment.) Here, 2 city policeman patrolled the interior 
walks from 8 A.M, to 4 P.M. and in addition two main- 
tenance men were assigned to each building during 
that period. From 4 P.M. to 8 A.M. there were three 
special policemen working in shifts, and the record 
indicates the incidents of unlawful conduct were more 
numerous then than in the daytime. We assume that 
advoeates of liability do not intend 2n absolute obliga- 
tion to prevent all crime, but rather have in mind 
some wnarticulated level of effectiveness short of that 
gool. Whatever may be that degree of safety, is there 
any standard of performance to which the owner may 
look for guidance? We know of none, and the record 
does not suggest one, and we are at a loss to under- 
stand what standard the jurors here employed. The 
charge to the jury was unrevealing; it simply left 12 
men and women the task of deciding whether a prudent 
owner would have done more, and whether, if de- 
fendant had, the robbers here would likely have been 
deterred. That of course was also the view of the 
Appellate Division.’ 
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Ill. THE PLACING OF SUCH A DUTY UPON A LANDLORD 
IS, IN FACT, TAKING WHAT IS A GOVERNMENTAL 
FUNCTION AND PLACING IT ON THE PRIVATE SEC- 
TOR OF THE COMMUNITY IN A MANNER THAT 
WOULD CONSTITUTE A REGRESSION IN MAN’S HiSs- 
TORY RATHER THAN A PROGRESSION. 


Finally, it is suggested that we would, in fact, be taking 
a duty, and it is properly a governmental function, and 
placing it on the private sector of the community. For 
many years the public has relied upon its government 
through the police force to protect it from harm. This, 
however, has not always been true. A hundred years or 
so ago, the police force in this country’s frontier areas 
was inadequate and could not protect the citizenry. As a 
result, the individual citizen relied on self-help and self- 
protection. A man protected his person and his property 
with force of arms. Gradually, this gave way to groups or 
vigilantes and finally, to governmental protection. One 
ean say that at the moment in a metropolitan area such as 
this the police force is again inadequate, and major prop- 
erty owners must provide protection to those who are 
rightfully on their property. However, such an argument 
is reverting back in time and is not a step forward in man’s 
history. Locks might well suffice for one landlord, yet a 
guard be required for another, a foree of guards for still 
another, and armed guards for yet a fourth. There is 
already a tendency for the citizens of this city to take this 
approach. One has only to travel in the Northeast sections 
near the Maryland line to see clerks in liquor stores stand- 
ing with pistols on their belts. When rumors circulate 
of the possibility of more riots, one sees pictures in the 
newspapers of storeowners standing with shotguns and 
rifles. The philosophy of the Court should be away from 
this type of reasoning and not toward it. 


In Goldberg v. Housing Authority of Newark, supra, at 
page 296, that Court said: 


‘“‘The first reason is that we should not find the 
owner of property is liable for not furnishing police 
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protection to deter invading criminals unless we also 
find he has the right to provide a police force to that 
end. We do not see how we can find that right in 
view of the statutes which vest in government the 
power to constitute police forces, with certain excep- 
tions, referred to above, which do not include the 
owner of residential property. But if the statutes were 
not in the way, we would nonetheless find a barrier in 
the public welfare. The police function is highly 
specialized, involving skills and training which gov- 
ernment alone can provide. There is no room for the 
private devices of the frontier days. The proper ap- 
proach is to state, if there be any doubt upon the sub- 
ject, the duty of the constituted police forces to move 
wherever they need to go, not only to detect crime but 
also to prevent it.’’ 


The solution to crime may not be readily apparent; but 
the lack of a solution does not justify, again, placing the 
burden of preventing crime on the individual. No matter 
how difficult, the solution must be found in a method of 


preventing the criminal act and not making someone else 
other than the Government bear the duty of protecting 
the individual from it. 


IV. IN DECIDING THIS PARTICULAR CASE, THE APPEL- 
LEE ALSO SUGGESTS THAT THE PLAINTIFF BELOW 
FAILED TO MEET HER BURDEN OF PROOF IN THAT 
SHE FAILED TO PRODUCE ANY EVIDENCE OF THE 
STANDARDS IN THE COMMUNITY AND A BREACH 
OF ANY STANDARD. 


Finally, it is suggested to the Court that in the trial 
of this particular case the plaintiff failed to meet the re- 
quired evidentiary burden. She attempted to show the 
standard in the community at the time but failed to do so. 
The law in this jurisdiction requires that a plaintiff 
attempting to show that a landlord was negligent in fail- 
ing to meet a standard must show that it failed to provide 
that which was provided ordinarily by landlords in the 
same or a similar area at the time of the occurrence. It 
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must be borne in mind that the danger which exists in 1969 
is far more severe than that which existed in November of 
1966. 


CONCLUSION 


The appellee’s brief may be summarized rather simply. 
To say only that a jury question is presented is to do little 
more than to let a jury tell society what is or should be 
the law. The imposition of the rule urged by the appellant 
is not justified by either logic or social need, Finally, in 
the individual case the plaintiff failed to meet her burden 
of proof. 


Respectfully submitted, 


Laurence T. Scorr 
1314 - 19th Street, N. W. 
Washington, D. C. 20036 
Counsel for Appellee 
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The appellee suggests four basic grounds in support of its 
Petition for Rehearing. Those grounds are the following: 

I. The majority opinion sets an entirely new standard 
applicable to landlords and creates not only a new rule but 
sets a standard for landlords that actually goes beyond the old 
rule that was applicable to innkeepers or hotels. Further, the 
majority opinion may be read to include other businesses and 
segments of the economy and could thus represent a very marked 
departure from the present law. 

It. If a rule of law is to be made applicable to any seg- 
ment of the economy, it should present a standard that can be 
readily understood and complied with by that segment. The ma- 
jority opinion, though superficially setting a standard of 
reasonable care, in fact provides no real standard by which a 
conscientious landlord can judge whether his actions are suf- 


ficient to escape liability. 


. -2- 


IIr. Complete compliance with all of the suggestions used 


as illustrations by..the majority opinion will not and cannot 
‘obviate the potential difficulty ‘and potential liability. 

Iv. The Court, in es aioe opinion, went beyond the 
traditional appellate scope and, in effect, assumed the role of 
the tryer of fact in reversing and remanding for a’ determination 


of damages only. 
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The majority opinion refers frequently to the law as it 
applied historically to innkeepers and presumably presently ap- 
plies to modern hotels. Yet, the Court's raatnciicoes far beyond 
the old law of innkeepers in its present decision. The innkeeper 
had a duty to protect a guest from assaults of which he had no=- 
tice, but the notice has always been couched in the present 
tense. As is suggested in the dissent, the notice refers to 
acts being done or about to be done. In the present holding, 
the Court, in considering notice, considers notice of events 
that occurred over many months and uses this as a basis for a 
duty on the part of a landlord to protect a tenant. Certainly, 
modern hotels are subject to robbery; and guests’ rooms are 
broken into, even though the hotel has large numbers of person- 
nel available. Yet, to the writer's knowledge, the duty imposed 
upon a hotel is far less than the duty that this case imposes 
upon a landlord. Again, to the writer's knowledge, there is no 


case nor holding requiring a hotel which has been subject to 


past robberies to provide police protection. 
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Further, the opinion, either by dicta or by its own logic, 
infers a new duty that may be imposed upon numerous other busi- 
nesses. If logically such a rule should be imposed upon landlords 
of residential apartments, it should also be imposed upon land- 
lords of office buildings. The same logic would require the 
imposition of the rule upon many ‘small businesses. Gas stations 
are being frequently robbed throughout Northeast Washington, as 
are liquor stores in the same area. Must each of these provide 
some type of guard or be liable to a customer who may be injured 
during the course of such a robbery? The same rationale would 
apply to small stores, such as High's Dairy stores which are 
frequent targets of robbery. Most banks have been subjected to 
robberies, any one of which could have produced an injury to a 
bank customer. If the rule applies to landlords of residential 
buildings, it presumably would apply to all other types of busi- 


ness. 


IL 
There are numerous situations wherein the standard of "rea- 
sonable care" is sufficient to alert one to those steps which 


must be taken if potential liability is to be avoided. As an 


example, it isienough that one knows that he must use reasonable 


care to avoid allowing physical defects to exist in the common 
ways; but physical defects are readily observable and, as such, 
easily correctable. Here, the most conscientious landlord can- 
not tell whether the steps which he takes are sufficient. The 


majority opinion offers no standard by which he can judge his 
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conduct. The opinion suggests that custom among landlords in 

the same class of buildings may play a significant role but 

does not make it a definitive standard. The Court also sug- 
gests that the standard which the landlord was employing at the 
time the lease was entered into is an equally applicable test. 
Surely, this, however, is far too broad to be an| over-all stand- 
ard. Many tenants have been in individual buildings for 25 years 
or more, and their tenancy began when no security was either in 
existence or remotely necessary. If this alone was the stand- 
ard, the landlord in such a case would have no duty. The same 
problem arises if one confronts this proposition in the opposite 
‘direction. If one enters into a lease in times of high potential 
danger, such as rioting and the like, is he still entitled to 
the same protection when such a standard is not, in fact, neces- 
sary? 


In attempting to determine what he must do, a landlord 


reading this opinion is faced with many more questions than he 


| 
is provided with answers. If a landlord today puts in an elec- 


tronic door control and, yet, an intruder uses one of many 
methods of circumventing it, is that landlord still exposed to 


a jury trial because his system, though present, was not suffi- 
cient and did not work? Is he vulnerable to the suit of a woman 


trying to escape from the street into an apartment and is de- 


layed too long by an electronic door that will not open and 
admit her? | 
. | 
Nor can one judge the standard by security-type personnel. 
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If it be assumed that a doorman constitutes a security personnel, 


the landlord is still confronted with questions. An injured 
tenant complained that although there was, in fact, a doorman, 

he was not properly qualified. What rule is applicable when 

the doorman performs his historical function and attempts to get 
a tenant a cab and during this interlude an intruder enveres 

. Must there be an actual security policeman? Is he to be armed? 
What is the liability if he uses that pistol and injures a youth- 
ful intruder intent upon nothing more than theft of material 
things? Must this guard also patrol the outside common ways, 

and must there be a 24-hour guard? Assuming the latter to be 
true, we must have at least three guards working on shifts around 
the-clock. If one is required to keep a guard at the door, a 
guard in the outside grounds and a guard patrolling the inside 

of the building, one readily sees that by counting the individual 
shifts and guards required, the expenses amount to prohibitive 
figures. While it is true that the larger the apartment, the 
better able the landlord is to pass on the increased expense to 
tenants, the rule presumably would be equally applicable to all 
landlords of residential buildings. There are numerous small 
apartment buildings in downtown Washington that consist of no 
more than 40 or 50 units. These not only have no doorman, but 
they have no desk, switchboard or any like personnel. If they 
are confronted with the same rule, they could not conceivably 
pass on the increase to tenants; and their tenants could not 


conceivably be expected to pay the increase in rent. 
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Thus, the majority opinion simply does not state a stand- 
ard that can be honestly understood and met by the great 


Majority of apartments in the District of Columbia. 
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The appellee suggests that although the majority opinion 


suggests many things that coula be done by an apartment land- 
lord, these would not, in fact, obviate the potential danger. 
Certainly, it is fair to conclude that the more one does from 
a security standpoint, the more one decreases the chance of 
crime. If a city is patrolled by 50,000 policemen, one can 
expect less crime than if the same city is patrolled by 5,000. 
Yet, one does not use this single standard in considering how 
many, policemen a city will have or use; nor does one assume 
that 50,000 would completely eliminate crime. An electronic 
device on a door might well prevent some from entering the 
building, -but an electronic door can be circumvented even when 
all other doors are locked. An intruder can enter behind a 
tenant or the guest of a tenant. It is simple to wait ata 
back entrance until someone walks out and simply walk in as that 
person leaves. One may enter through the window of a darkened 
apartment by either breaking a window or by using one that the 
tenant has left unlocked. The garage that the majority refers 
to is, in fact, a public garage used by many who have no con- 
nection with the apartment. Further, when the Court suggests 
that doors be closed at reasonable hours, it ignores the fact 
that guests of tenants leave at different and various hours of 


the night. 
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The Court, in its majority opinion, tends to treat a door- 
man as a security-type personnel. Doormen, however, have never 
fulfilled this role, either in apartments of the most luxury 


type or in the case of major hotels. A doorman opens cardoors, 


gets taxicabs, takes packages to tenants' apartments and does 


other small services. Historically, much of his income is de- 
rived from tips rather than salary. When one suggests that the 
presence of a doorman would have prevented an intruder from en- 
tering, one completely overlooks the fact that he, in his normal 
day, would be doing all of these things and, thus, away from 
the doorway and not in a position to prevent one from entering. 
There are indeed many ways in which one can enter a building 
without being a tenant. He may be a guest of a tenant. He may 
be a client of! one of the office services in the building. He 
may be a deliveryman from a liquor store or from a drugstore. 
He may, in fact, be a person delivering newspapers. There is 


no way that one can simply refuse admission to all. 


IV 

The Court, in its majority opinion, went far beyond the 
role normally played by an appellate court in deciding questions 
of fact without support for these findings in the record. As 
was suggested in the dissenting opinion, the case was tried to 
the court without a jury; and the court did, to some extent, 
control the factual proof, or at least guide it. The trial 


court held that there was no duty owed and did not make any 


factual determination beyond that which was necessary to that 
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particular ruling. It should also be remembered that the ap- 
pellee rested at the end of the plaintif£'s case, on the premise 
that theré was, in fact, no duty owed. Although this had the 
effect of not contesting the appellant's stavensnts! it does not 
have the effect of conceding them; and the tryer of fact was not 
under a burden of having to accept those statements as true in 
. Whole or in part. Yet, the majority opinion not, only seems to 
accept these factual statements as true but undertook the role 
of the trial court and assumed other facts that were totally 
unsupported. 

As an example, the Court, after noting that the plaintif£ 
failed to prove the applicable standard existing among landlords 
in 1966, suggested that the appellant could have proved it if. 
her counsel was not frustrated by the objections) of appellee's 
counsel and the impatience of the court. In the first place, 
it is suggested that the evidence was improper; and in the second 
place, historically, counsel's duty has been to object if he 
considered evidence to be improper. -Further, appellant's counsel 


is not only experienced and capable; but he is certainly not the 


type who would allow himself to be directed away from his chosen 


course. If the appellant had the burden of meeting this proof, 


that burden was certainly not met. | 

Secondly, the Court reads more into the police report than, 
in fact, existed. They are not reflections of assaults, and 
there was no evidence as to the extent of notice to the landlord 


and no firsthand evidence of what did occur in each case. 
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Finally, the Court assumes that the person who assaulted 


the appellant was an intruder not connected with the building 


or its tenants. There is no basis in the record for such an 


assumption; and the plaintiff failed to prove that it, in fact, 
was an intruder. It could have been a guest of a tenant, a per- 
son making deliveries, or actually a tenant. One must bear in 
mind again that this is not a luxury-type apartment but is made 
up of 90 per cent efficiencies. It does not draw as tenants 

the same type of person that might readily go to one of the more 
luxury apartments in the outlying neighborhoods. 

Further, the question of proximate cause is one that is. 
normally reserved to the tryer of fact; and it should be at the 
trial level that this ultimate decision is made. In this in- 
stance, it was at the appellate Jeverithat the majority concluded 
that the act of the landlord was the proximate cause of the plain- 
tiff's damage. 


Thus, the appellee respectfully urges this Court to re- 
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1314 - 19th Street, N. W. 


Washington, D. C. 20036 
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consider its opinion. 
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